IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

ALVA R PITTS
v. " Givil Action WWN 01-4192
FI RST UNI ON NAT' L BANK

VEMORANDUM

Before the Court is Defendant’s Mdtion to Dismss and for
Summary Judgnent (Paper No. 23).! The notion has been fully
briefed and is ripe for decision. Upon a review of the pleadi ngs
and applicable case law, this Court determ nes that no hearing is
necessary (Local Rule 105.6) and that Defendant’s notion will be
gr ant ed.

| . BACKGROUND

Plaintiff is the granddaughter of George and Lillie Sergeant
of Phil adel phia. At the tinme of CGeorge Sergeant’s death in 1906,
he left a will that established the George Sergeant Trust.
Lillie Sergeant, who died in 1924, also executed a will which
established the Lillie Sergeant Trust. Plaintiff is the sole
surviving beneficiary of both trusts, which provide that upon the

death of Plaintiff’s nother, Al va Sergeant Flanagan, Plaintiff

1 Also before the Court is Plaintiff’s Mtion to Comnpel
Answers to Interrogatories and Responses to Request for
Production of Docunents (Paper No. 27). Because the Court wll
grant Defendant’s notion to dismss and for summary judgnent, the
Court will deny Plaintiff’s notion as noot.



woul d receive the corpus of each trust, |ess proper charges. M.
Fl anagan died on March 9, 2000 at the age of 104. Conplaint at 1
13.

The naned trustee of both trusts was the Pennsyl vani a
Conpany for Insurances on Lives and Granting Annuities, whose
noder n-day successor in interest is Defendant First Union
Nati onal Bank. First Union and its predecessors have assuned all
duties and liabilities associated with the managenent of the
trusts since they were established. Conplaint at § 11

CGeorge Sergeant’s estate was probated in the Court of Conmmon
Pl eas of Pennsyl vania, O phans’ Court Division, in 1907. The
docket entries fromthat court indicate that, in the George
Sergeant Trust, accountings were filed by Defendant’s predecessor
and approved by the court twice, in 1940 and 1943.

In a letter dated April 23, 2001, Defendant notified
Plaintiff that the George Sergeant Trust and Lillie Sergeant
Trust were being prepared for termnation and distribution to
Plaintiff. The letter indicated that the George Sergeant Trust
had been created in 1906 with a value of approximately
$122, 000. 00, and had grown to a present market val ue of
approxi mately $518,073.00. See, Conplaint Exh. 3 (Letter dated
April 23, 2001). The Lillie Sergeant Trust had begun in 1924
wi th approxi mately $149, 000.00, and is presently val ued at

approxi mately $2,588,645.00. 1d.



Upon | earning of the apparent disparity in rates of growth
for the two trusts, Plaintiff comenced this action against First
Uni on, charging that Defendant breached its fiduciary duty as
trustee of the George Sergeant Trust (Count 1) and acted
negligently in admnistering that trust (Count 2). The Conpl ai nt
al so brings an action for accounting (Count 3) on the Ceorge
Sergeant Trust, alleging that until her nother’s death in 2000,
Plaintiff had never been provided with quarterly or annual
statenments for the trust. Defendant now noves to dism ss Counts
1 and 2 based on the fact that “Plaintiff cannot show that the
Trust suffered a | oss, a necessary elenent of each claim”

Def.”s Mot. at 5. Further, Defendant noves for summary judgnment
on Count 3, claimng Plaintiff’s demand for an accounting has
been rendered noot because on Cctober 7, 2002, it filed an
Accounting in the Court of Comon Pl eas, O phans’ Court,

Phi | adel phia County. 1d.

1. LEGAL STANDARD

A notion to dismss pursuant to Rule 12(b)(6) of the Federal
Rul es of G vil Procedure should not be granted unless “it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley
v. G bson, 355 U S 41, 45-46 (1957). 1In considering such a
nmotion, the court is required to accept as true all well-pled

all egations in the Conplaint, and to construe the facts and



reasonabl e inferences fromthose facts in the |ight nost

favorable to the plaintiff. See, Ibarra v. United States, 120

F.3d 472, 473 (4'" Gr. 1997). “To survive a notion to dism ss,
Plaintiff[s] nust have alleged facts that show that they are
entitled to relief on their substantive causes of action.” Inre

Criim Me, Inc. Securities Litigation, 94 F. Supp.2d 652, 656 (D

Md. 2000).

Summary judgnent is proper if the evidence before the court,
consi sting of the pleadings, depositions, answers to
interrogatories, and adm ssions of record, establishes that there
IS no genuine issue as to any material fact and that the noving
party is entitled to judgnent as a matter of law Fed. R G v.

P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). A

party seeking summary judgnment bears the initial responsibility
of informng the court of the basis of its notion and identifying
the portions of the opposing party's case which it believes
denonstrate the absence of a genuine issue of material fact. [d.
at 323. The non-noving party is entitled to have “all reasonabl e
inferences . . . drawn in its respective favor.” Felty v.

G aves- Hunphreys Co., 818 F.2d 1126, 1129 (4'" Gr. 1987).

| f the novant denonstrates that there is no genuine issue of
material fact and that the novant is entitled to sumary judgnent
as a matter of law, the non-noving party nust, in order to

w thstand the notion for sunmmary judgnment, produce sufficient



evidence in the formof depositions, affidavits or other
docunent ati on which denonstrates that a triable issue of fact
exists for trial. Celotex, 477 U S. at 324. Unsupported
speculation is insufficient to defeat a notion for summary

judgment. Felty, 818 F.2d at 1128 (citing Ash v. United Parcel

Serv., Inc., 800 F.2d 409, 411-12 (4'" Cir. 1986)).

111. DI SCUSSI ON

As an initial matter, this Court nust decide which state’s
|l aw applies in this action. Because this case arises under this
Court’s diversity jurisdiction pursuant to 28 U.S.C. § 1332, the
Court “nust resolve the issue in accordance with the substantive

|aw that a Maryland Court would apply.” Liberty Life Assurance

Co. v. Stone St. Capital, Inc., 93 F. Supp.2d 630, 633 (D. M.

2000) (citing Klaxton Co. v. Stentor Elec. Mg. Co., 313 U S. 487

(1941)). Plaintiff brought this action based on her

di ssatisfaction with the manner in which Defendant managed the
CGeorge Sargeant Trust. |In the absence of a witten choice of |aw
provision in the applicable docunent, Maryland will apply the | aw
of the “state whose | aw governs the adm ni stration of the

trust.”? Geier v. Mercantile-Safe Deposit & Trust Co., 273 M.

2 Plaintiff argues that her clains for breach of fiduciary
duty and for negligence “relate to the perfornmance of Defendant
and its predecessors in the nmanagenent of the George Sergeant
Trust, not to the admnistration of that trust.” Pl.’s Qpp. at
14. Comrent a to section 271 of the Restatenent (Second) of
Conflict of Laws (1971) provides, however, that “the term
‘“adm nistration of a trust,’” as it is used in the Restatenent of
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102, 114-15 (1974) (citing Restatenent (Second) of Conflict of

Laws, 8§ 268(2)(a) (1971)).

Ceorge Sargeant was a Pennsyl vani a resi dent who died | eaving
awll that was probated in Pennsylvania and that created a trust
under the |laws of Pennsylvania. The trust has been adm ni stered
i n Pennsyl vani a and under Pennsylvania | aw for al nost a century.
During that tinme, specific requests for relief have been nade,
and on two previous occasions, accountings were filed by
Def endant’ s predecessor and approved by the Phil adel phia O phans’
Court, in accordance with Pennsylvania law. Def.’s Mt. at 6-7.
The trust at issue does not contain a specific choice of |aw
provi sion. Accordingly, this Court concludes that Pennsyl vani a
| aw applies in this diversity action.

Under Pennsylvania law, in a dispute such as the instant
action, an accounting is usually filed in the Court of Common
Pl eas, Orphans’ Court Division. After this accounting is filed,
objections, if any, are filed, and the objectants attenpt to
“surcharge” the trust fiduciary. “Surcharge is the penalty for
failure to exercise common prudence, common skill and conmon
caution in the performance of the fiduciary duty and is inposed

to conpensate beneficiaries for |oss caused by the fiduciaries’

this Subject, includes those matters which relate to the

managenent of the trust.” Further, the Restatenent provides that
“I'matters of adm nistration include those relating to duties
owed by the trustee to the beneficiaries.” |[d.
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want of due care.” |In re Trust Estate of A Warren Kel sey, 24

Phila. 84 (Phila. Orphans C. 1992). Surcharge is “a m xed

question of negligence and breach of fiduciary duty .

Chanbers Estate, 7 Fiduc.Rep.2d 299, 303 (1987). In review ng

the trustee’s performance in a surcharge proceeding, “the
propriety of an investnent nmust be judged as it appears at the
tinme it was made and not viewed in |ight of subsequent events.”
Kel sey, 24 Phila. at 95.

A recent O phans’ Court decision dealt with an i ssue on
objection that was simlar to the clains advanced by Plaintiff in

Counts 1 and 2. In MCullough Trust, 21 Fiduc.Rep.2d 135 (2001),

the court evaluated the objections filed by the remai ndernen
after the death of the last |ife beneficiary of Janes C
McCul | ough’ s insurance trust. An account, covering a sixty-three
year period of admnistration by the corporate Trustee, was filed
and indicated that the principal anount increased from $25, 189. 60
to $69, 026.02. 1d. at 135-36. The court characterized the

obj ectors as

di ssatisfied wwth the anbunt that is available
for distribution to them Their objections to
the account allege that, had the trustee nmade
the investnents a prudent investor would have
made, the principal of the trust woul d have
grown to a sum considerably |arger than

$69, 026. 02. They contend that the growth of
trust principal should have been conparable to
the rate of growth of comon stock equities
over the period of trust admi nistration. They
argue that, had the trust not been m smanaged,
the rate of growth of the trust principa
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woul d at | east have kept pace with inflation.
Id. at 136-37.

In McCul | ough, the trustee sought summary judgnent and

argued that the “objectors cannot prevail in their claimfor
surcharge because they cannot show that there was a loss in the
princi pal value of the trust.” 1d. at 138. |In its agreenent
wth the trustee on this prem se for sunmary judgnment, the court
referred to the en banc opinion by the O phans’ Court of

Phil adel phia in Killey Trust, 29 Fiduc.Rep. 437 (1979), and noted

that the court in Killey Trust “held that no surcharge could be

i nposed because the remai ndernen had suffered no | oss. There was
no | oss, according to the court, because the remai ndernmen were
receiving intact the full amount of the principal that had been

placed in trust.” MCQCullough Trust, 21 Fiduc.Rep.2d at 141

(citing In re Mendenhall, 398 A 2d 951, 954 (Pa. 1979)).

Addi tionally, the MCullough court rejected the

remai ndernen’ s argunent that they suffered a | oss because “had
the corporate trustee invested the trust assets in stocks that
woul d have kept pace with certain stock market indicators, the
principal of the trust would have grown nore than it did.” [d.
The court suggested that an unfavorabl e conparison between the
performance of investnents nmade by the trustee in question and
other trustees is not “an appropriate basis for establishing that

the trustee in question had breached its fiduciary duty and had



caused a loss to the trust even though the principal of the trust
had grown during trust admnistration.” 1d. at 143. |In sumary,
the court found that the objectors were “unable to prove a
necessary elenent of their surcharge action, i.e., that the
McCul | ough trust suffered a | oss, and, therefore, it appears that
the trustee is entitled to sunmary judgnent on this basis.” 1d.

In the instant action, the George Sargeant Trust principal
i ncreased by approxi mately $400, 000, fromits opening val ue of
$122,000 to $518,073, the value reported as of April 23, 2001.
Under applicable Pennsylvania |aw, it appears that Plaintiff is
unabl e to prove a necessary elenent of her action, that the Trust
suffered a loss.® Accordingly, this Court will dismss Counts 1
and 2.

Wth respect to Count 3, Plaintiff’s demand for an

accounting, Defendant has filed a Third and Final Accounting with

3 Plaintiff argues that the instant case is distinguishable
fromthe cases relied on by Defendant and cites Estate of
Scharl ach, 809 A 2d 376 (Pa. Super.Ct. 2002) for support. Pl.’s
Qop. at 24-26. In that case, the Superior Court of Pennsylvania
found that the trustee had “breached its fiduciary duty with
respect to its investnment of principal of the [trust] estate.”
Estate of Scharlach, 809 A 2d at 378. The facts in Scharl ach
involved a trust approved by order of the O phans’ Court that
expressly limted the scope and types of investnents that could

be made. [d. The trustee failed to follow the investnent plan
that was devel oped for the trust, and the Court concl uded that
the trustee had “abrogated its fiduciary duties.” [1d. at 384.

In the instant case, neither party has identified a specific

i nvestnment plan for the Trust that was ignored by either

Def endant or its predecessors. Scharlach provides little support
for Plaintiff’s position.



the Orphans’ Court in Philadel phia. Def.’s Mt. at 15. The
Accounting was filed with the court on Cctober 7, 2002, with
notice given to Plaintiff and a copy to her counsel of record.
Derespino Decl. at 1 3. Plaintiff argues that “discovery on
issues related to Plaintiff’s claimfor accounting is ongoing and
Defendant’s notion for summary judgnment should be denied.” Pl.’s
Qop. at 27. Defendant opines that “Plaintiff can file objections
to the account [in the Ophans’ Court], with the attendant burden
of proof.” Def.’s Mot. at 15 n.5. It appears to the Court that
Defendant filed that which Plaintiff requested, and as such, that
Count 3 of Plaintiff’s Conplaint is now noot. The Court

concl udes that summary judgnent is appropriate as to Count 3.

| V. CONCLUSI ON

For the foregoing reasons, Defendant’s Mdtion to D smss and
for Summary Judgnent will be granted. A separate order

consistent with this nmenorandumw || issue.

WIlliam M N ckerson
Senior United States District Judge

Dat ed: January , 2003
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

ALVA R PITTS
v. " Givil Action WWN 01-4192

FI RST UNI ON NAT’ L BANK
ORDER
Pursuant to the foregoi ng Menorandum and for the reasons
stated therein, IT IS this day of January, 2003, by the
United States District Court for the District of Mryl and,
ORDERED:



1. That Defendant’s Mdtion to Dism ss and for Sumrary
Judgnent (Paper No. 23) is hereby GRANTED;

2. That Plaintiff’s Mdtion to Conpel Answers to
I nterrogatories and Responses to Request for Production of
Docunments (Paper No. 27) is hereby DEN ED as noot;

3. That this case is hereby CLOSED

4. That any and all prior rulings made by this Court
di sposi ng of any clains against any parties are incorporated by
reference herein and this order shall be deened to be a final

judgnment within the neaning of Fed. R Cv. P. 58; and

5. That the COerk of the Court shall mail or transmt

copies of this Menorandum and Order to all counsel of record.

WIlliam M N ckerson
Senior United States District Judge
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